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Major Source Rule Change: 
Califonia Comm. Against Toxics v. 
EPA (D.C. Cir. Mar. 26, 2018)

•  CAA establishes multi-level structure for 
stationary sources of hazardous air pollutants 
(HAP).

•  Major = MACT; Area Source = GACT

•  Under previous EPA guidance, once you’re a 
major source, you’ll always be regulated as a 
major source.

•  New Rule: Walking back OIAI, now major source 
that takes enforceable limit on PTE of HAP can 
become area source. R&S



EPA’s Methane Rule

Fugitive Emissions

R&S
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Clean Air Council v. Pruitt (D.C. 
Circuit July 3, 2017)

•  Natural gas and petroleum infrastructure is 
largest source of CH4, a.k.a. “fugitive emissions.”

•  June 2016 (Obama administration), EPA 
issues rule requiring NSPS for fugitive 
emissions.

•  April 2017, oil & gas industry asks EPA (Trump 
administration) to reconsider rule and stay new 
requirements.  EPA agrees.

•  D.C. Circuit says EPA does not have authority 
to stay emissions requirements for two years. 

R&S



EnvironmentaLEE v. N.C. Dept. of 
Nat. Res. Div. of Waste Mgmt. ,  
2018 WL 1597452 (N.C. App. Apr. 3, 2018)

R&S
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EnvironmentaLEE v. N.C. Dept. of Nat. 
Res. Div. of Waste Mgmt. ,  
2018 WL 1597452 (N.C. App. Apr. 3, 2018)

R&S

Background:
 
•  Dan River coal ash spill occurred in 2014.
•  G.A. passes Coal Ash Management Act in response, 

requires closure and remediation of coal ash 
impoundments.

•  Requires DEQ to provide expedited review for permit 
applications necessary to conduct the closures and 
remediation.

•  Two open pit mines applied for permits to modify their 
mining operations and use coal ash as structural fill.  



EnvironmentaLEE v. N.C. Dept. of Nat. 
Res. Div. of Waste Mgmt. ,  
2018 WL 1597452 (N.C. App. Apr. 3, 2018)
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Evolution of the Case:
 
•  Permittees then intervened in the case and a hearing 

was held in December 2015. 
•  On its own motion, the ALJ converts DEQ and 

Permitee’s Motion for Summary Judgment into a 
Motion for Involuntary Dismissal and the ALJ 
dismisses the petition for failing to meet the burden of 
proof and showing they were entitled to relief. 

•  Petitioner’s file petition for judicial review of the ALJ’s 
decision.  Superior Court reverses the ALJ’s decision 
in part and affirms in part.  



EnvironmentaLEE v. N.C. Dept. of Nat. 
Res. Div. of Waste Mgmt. ,  
2018 WL 1597452 (N.C. App. Apr. 3, 2018)

R&S

Court of Appeals Decision:
•  Decision doesn’t really address the merits of the case 

(whether the permits were appropriately issued or not). 
•  Decision instead came down to an assessment of whether 

the superior court judge and ALJ did their jobs correctly.
•  ALJ’s conversion of DEQ and Permittee’s motion for 

summary judgment into motion for involuntary dismissal 
was made without any legal authority.

•  Superior Court’s decision did not articulate the correct 
standard of review and failed to apply the correct standard 
to the case.
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Public Trust Litigation 



Typical Public Trust Doctrine Litigation

R&S

•  Nies v. Town of Emerald Isle, 244 N.C. App. 81, 780 S.E.
2d 187 (2015), app. dismissed (N.C. Dec. 12, 2016), petition for 
cert. denied, (U.S. Oct. 2, 2017).

•  Dispute over permitted beach driving in dry sand 
portion of Plaintiff’s oceanfront property.

•  Q: Is the dry sand portion of oceanfront property 
subject to public access rights under the North 
Carolina public trust doctrine?

•  A: Yes.   



Typical Public Trust Doctrine Litigation

R&S

•  N.C. v. Alcoa Power Generating, Inc., 853 F.3d 140 
(4th Cir. 2017), petition for cert. denied, 138 S. Ct. 981 (U.S. 
Feb. 20, 2018).

•  Dispute over ownership of a 45 mile segment of the 
Yadkin River on which the Defendant built four 
hydroelectric dams.

•  Q: (1) Did N.C. own the riverbed under the Yadkin? 
(2) Could Alcoa show ownership of the property 
through adverse possession? 



R&S

Atmospheric Trust Litigation 
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“I have no doubt that the right to a climate system 
capable of sustaining human life is fundamental to a 
free and ordered society”

- Judge Anne Aiken 

The Premise: climate change is real; its impacts 
threaten to deprive citizens of their rights to life, 
liberty, and property; and, as trustee, the federal 
government has an obligation to protect the air 
and atmosphere from substantial impairment. 

Juliana v. United States,  
Case No. 6:15-cv-01517-TC, 2016 WL 6661146 (D. 
Or. Nov. 10, 2016)

R&S



Juliana v. United States,  
Case No. 6:15-cv-01517-TC, 2016 WL 6661146 (D. 
Or. Nov. 10, 2016)

R&S

The Argument:

•  The air and atmosphere are held within the 
public trust;

•  The federal/state governments/agencies are 
public trustees;

•  Present and future generations are 
beneficiaries of the public trust;

•  Government has a fiduciary duty to protect 
public trust from substantial impairment;

•  Courts have a duty to enforce the 
government’s trust obligations.



Juliana v. United States,  
Case No. 6:15-cv-01517-TC, 2016 WL 6661146 
(D. Or. Nov. 10, 2016)

What to they want:

•  Declaration that the U.S. has violated the 
Plaintiff’s rights to life, liberty, and property by 
substantially causing or contributing to 
dangerous concentrations of CO2.

•  Injunction preventing future violations.

•  Declaration that the U.S. has violated public 
trust doctrine.

•  Injunction requiring U.S. to implement an 
enforceable national plan to phase out fossil 
fuel emissions and reduce CO2 emissions to a 
level to stabilize the climate system.    R&S



Petition for Rulemaking N.C. 
Environmental Management 
Commission (Nov. 14, 2017)
•  Petitioners seek rule that will reduce in-state 

CO2 emissions to 0 by 2050.

•  N.C. Constitution obligates the State to 
“conserve and protect its lands” and “control 
and limit” air and water pollution.

•  Chapter 143, Art. 21 also confirms State’s 
role in “conserving water and air resources,” 
and acknowledges that “water and air 
resources of the State belong to the 
people . . . .”

R&S



CAA Enforcement 
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VW Emissions Scandal 
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United States v. Volkswagen, A.G.,  
Case No. 2:16-cr-20394-SFC-APP (E.D. Mich. Mar. 16, 2017)

R&S



United States v. Volkswagen, A.G.,  
Case No. 2:16-cr-20394-SFC-APP (E.D. Mich. Mar. 16, 2017)

•  Decade long scheme to sell diesel vehicles 
containing software designed to cheat on 
U.S. emissions tests.

•  In March 2017, VW pled guilty to 
conspiracy to defraud the U.S., wire fraud, 
violations of the CAA, obstruction of 
justice, and importation of merchandise by 
false statements.

•  $2.8 billion criminal penalty, largest auto 
fine in U.S. history; $ 14.7 billion civil 
penalty; total costs to VW appx. $30 
billion.    

R&S
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United States v. Volkswagen, A.G.,  
Case No. 2:16-cr-20394-SFC-APP (E.D. Mich. Mar. 16, 2017)
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United States v. Richard Dorenkamp, et. al.,  
Case No. 2:16-cr-20394-SFC-APP (E.D. Mich.)

•  James Liang (Engineer) (3.5 years & 
$200,000);

•  Oliver Schmidt (Head of Environment and 
Engineering Office) (7 years & $400,000).

•  Indicted management and engineers who assisted 
in the fraud.

•  Heinz-Jakob Neusser (Head of Brand Engine 
Development);

•  Jens Hadler & Richard Dorenkamp (Heads of 
Engine Development); and

•  Bernd Gottweis & Jurgen Peter (Quality 
Management and Product Safety).

R&S



Questions


