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§  Introduction and Background 

§  Electronic Communications 

§  Other Documents 

§  Privilege and “Business Advice” 

§  Take-Aways 
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Introduction and Background 

§  Information in Electronic Age 
§  From U.S. mail and faxes to e-mails, texts, 

Snapchat, Pinterest, Instagram (and the next 
evolution) 

§  Environmental Litigation 
§  Tougher to manage/control information (there 

simply is too much of it) 
§  Environmental litigation has high stakes and 

can be in the media 
§  Typically involves third parties (consultants, 

agencies) 
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Easy Lessons (Discipline 1.0) 
 
§  Be honest 
§  No personal e-mails, texts, instant messages 

§  Don’t mix personal and business 
§  Receipt of unwanted communications (college 

buddies), delete (or reply) (get a good firewall) 
§  Be professional 

§  No cursing; sloppy or demeaning language; 
tirades or expressions of extreme frustration 

§  Don’t try to be funny or sarcastic 
§  Play your role without opinions or editorials 

§  Accomplish as much as possible with calls 
§  Remember that voicemails are now digital 
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Closer Calls (Discipline 2.0) 

§  Professional demands breed mistakes 
§  Frustration breeds mistakes 
§  Unsupported opinions create risk; think 

like a lawyer and include caveats 
§  The worst e-mails are generated during 

the day-to-day grind 
§  You may have no choice but to create 

electronic communications that cause the 
company risk.  Just be careful. 
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The image cannot be displayed. Your computer may not have enough memory to open the image, or the image may have been corrupted. Restart your computer, and then open the file again. If the red x still appears, you may have to delete the image and then 
insert it again.

When e-mailing, texting, etc. put yourself in this mindset: 



Thursday, May 31, 2018 
 

8:12 am 



VE Inspection Video 



Thursday, May 31, 2018 
 

8:56 am 



Call & Email Video 



Thursday, May 31, 2018 
 

5:38 pm 



Voicemail Video 



In a deposition: 
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Someday in the not too distant 
future…. 

 
10:07 am 



Depo Scene 1 Video 



Later that day…. 
 

11:47 am 



Depo Scene 2 Video 







1:23 pm 



Depo Scene 3 Video 









3:45 pm 



Depo Scene 4 Video 







In court: 
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What is “privilege” anyway?  

§  Attorney-Client, Work Product, etc. 
§  Listen to your lawyer on how to protect the 

privilege but assume there is no privilege 

§  Privilege depends on the Judge’s mood 

§  Privilege does not attach to most third party 
communications 

§  Privilege could be waived intentionally or by 
accident 

§  Privilege could be used against you in a 
transaction 
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Take-Aways   
 
§  Be honest, smart and professional 

§  Think before you write any e-mail, instant 
message or text 

§  Count to 10 (or 100) before sending 
controversial e-mails 

§  Assume all e-mails will see the light of day 

§  Assume there are no legal privileges but 
work to protect them anyway 
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Take-Aways 
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Questions? 
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