


Boiler MACT

• The boiler MACT does not “survive 
remand in anything approaching 
recognizable form”

• Remanded (sent back to EPA to (
fix) & VACATED



What NextWhat Next

• 112(j) Hammer
• Applies if EPA “fails to Applies if EPA fails to 

promulgate a standard” 
• Did EPA fail to promulgate?• Did EPA fail to promulgate?

• Does vacatur “un-promulgate?”
Wh t b t ti l t ?• What about partial vacatur?



What NextWhat Next

• Permits
• Boiler MACT conditions removed
• No legal basis for inclusion
• Leave in as 112(j)?Leave in as 112(j)?

• Problematic for the same reasons the 
Boiler MACT was vacated by the DC 
Cir. Court. 

• Once-In-Always-In
− Anti-backsliding− Anti-backsliding



What NextWhat Next
• 112(j)

• EPA expected to issue guidance 
soon
NACAA i  ki    d l l  • NACAA is working on a model rule 
available in 2008 (agrees 112(j) 
applies)applies)

• Other states leaving Boiler MACT 
language in permits
• Authority

• NC Rulemaking Authority looking 
this issuethis issue.




