














Residual Risk
• NRDC argues that 1 in 1 million is 

not the trigger…but represents gg p
the statutory “ample margin of 
safety”y

• Could have a huge outcome on 
future RTR’s future RTR s 

• Decision in 2008



Area Sources
• Section 112(k)
• Identify at least 30 pollutantsIdentify at least 30 pollutants
• Identify source categories that 

account for at least 90% of the account for at least 90% of the 
emissions of the 30 pollutants
EPA Id tifi d 70 S  • EPA Identified 70 Source 
Categories



Area SourceArea Source

• 21 Completed as of Spring 2007
• 16 Area Sources Subject 16 Area Sources Subject 

through 2005
• Chromic Acid Anodizing  • Chromic Acid Anodizing, 

Commercial ETOs, Decorative 
Chrome Plating, Dry Cleaners, ….g, y ,

• Court Ordered Schedule for 
Other Area SourcesOther Area Sources



Area Source

• Remaining Court Ordered 
Compliance DatesCompliance Dates
• 10 before December 15, 2007
• 10 before June 15  2008• 10 before June 15, 2008
• 10 before December 15, 2008

10 b f  J  15  2009 • 10 before June 15, 2009 



Area SourceArea Source
• Example 
• December 15, 2006 EPA met the 

deadline by using 4 source categories 
that are well controlled as a result of that are well-controlled as a result of 
state and federal controls. 
• PVC and Copolymers Production• PVC and Copolymers Production
• Secondary Copper Smelting
• Primary Copper Smeltingy pp g
• Primary Nonferrous Metals Production



Brick MACT DecisionBrick MACT Decision

• Sierra Club v. EPA, 479 F.3d 879 
(D.C. Cir. March 13, 2007)
V t d th  B i k MACT i  it  • Vacated the Brick MACT in its 
entirety

• Three Issues• Three Issues
• Achieved vs. Achievable
• Variabilityy
• No Control Floor
• Work Practices



Brick MACTBrick MACT
• Achieved vs  Achievable• Achieved vs. Achievable

• EPA evaluated all technology including Dry 
Lime Adsorbers (DLAs), wet scrubbers, Lime Adsorbers (DLAs), wet scrubbers, 
etc..

• Determined that non-DLA technology would 
lt i  i ifi t i t t  th  result in significant impact to the process

• Issue MACT with DLA
• Want to set standard that was achievableWant to set standard that was achievable

• Court rejected this approach – section 
112(d)(3) requires MACT set on “achieved” 

“ ”not “achievable” 



Brick MACTBrick MACT

• Variability
• Court rejected EPA’s use of a single DLA 

dataset
• EPA failed to demonstrate that the level 

is set actually predicted the range of is set actually predicted the range of 
emission rates “achieved” by the best 
performing sources

• Evidentiary Failure
• NOTE: 72 FR 54877 (September 27, 2007) 

addresses the variability issue. y



Brick MACT

• No Control Floors
• Best performers in a subcategory 

used no controls…
• Court rejected this approach 
• Must set a standard



Brick MACTBrick MACT

W k P ti• Work Practices
• EPA set work practice “clean burning fuel” 

for subcategoryfor subcategory
• MACT does allow work practices…but only 

if “measuring emission levels is 
technologically or economically 
impracticable” (112(h)(2)(B))

• Court rejected b/c EPA did not demonstrate • Court rejected b/c EPA did not demonstrate 
that measuring was impracticable.

• Note: Natural to assume for very small sources 
th t k ti   blthat work practices are reasonable



Wood MACT
• Wood Products MACT
• “Promulgated” on July 30, 2004Promulgated  on July 30, 2004
• Revision in 2006

L  Ri k S b t• Low Risk Subcategory
• Compliance Date Oct 1, 2008



Wood MACTWood MACT

• June 19, 2007
• DC Cir Court vacated …
• Risk Subcategory

• EPA has set established a subcategory 
based on risk.

• EPA can subcategorize source 
categories (technology  process  categories (technology, process, 
product, emissions characteristics)…but 
not based on risk



Wood MACTWood MACT

• Vacated the compliance extension 
date

• EPA argues that it made substantial 
changes in 2006 to the MACT and 
th f   th  b d t i  therefore across the board extension 
was acceptable
C t f d th  t t t  3  • Court found the statutory 3 year 
period controlled



Wood MACTWood MACT

• Court did acknowledge that the Act 
provided for case-by-case 
compliance extensions

• Sept. 20, 2007 memo “encourage[d]” 
St t  t  t f i l  States to grant non-frivolous 
extension requests
NC h  t d  b  f th  • NC has granted a number of these 
requests



Wood MACTWood MACT
• Observations

• Risk subcategory is distinct from 
the risk approach taken in the 
B il  MACTBoiler MACT

• Could a subcategorization based 
on process or emissions on process or emissions 
characterization have the same 
common sense result…but survive 
legal challenge

• Vacated…provisions in this rule 
were vacated does this mean were vacated…does this mean 
112(j) applies? 



Boiler MACTBoiler MACT

• NRDC v. EPA, 489 F.3d. 1250 
(D.C. Cir. 2007)

• “Promulgated” in Sept. 2004
• Amended in Dec. 2005
• Included a health-based 

standards as alternatives to the 
MACT based standards
• Hydrogen chloride
• Manganese



Boiler MACTBoiler MACT

• Health Based Alternative
• Look up table based on emission 

rates
• Based on section 112(d)(4) 

hi h ll  EPA t  id  which allows EPA to consider 
risk when setting the MACT 
standardstandard
• NOTE: The Wood Products MACT 

was not based on this sectionwas not based on this section



Boiler MACTBoiler MACT

• MACT Floor established based in 
part on a definition of Commercial 
and Industrial Solid Waste 
Incinerator (CISWI) 
EPA i l  d fi d CISWI i  th  • EPA improperly defined CISWI in the 
MACT and were included in the floor
“U i  f b il  bj t  ill • “Universe of boilers subject … will 
be smaller…after all CISWI units … 
are removed from its coverage.”are removed from its coverage.



Boiler MACT

• The boiler MACT does not “survive 
remand in anything approaching 
recognizable form”

• Remanded (sent back to EPA to (
fix) & VACATED



What NextWhat Next

• 112(j) Hammer
• Applies if EPA “fails to Applies if EPA fails to 

promulgate a standard” 
• Did EPA fail to promulgate?• Did EPA fail to promulgate?

• Does vacatur “un-promulgate?”
Wh t b t ti l t ?• What about partial vacatur?



What NextWhat Next

• Permits
• Boiler MACT conditions removed
• No legal basis for inclusion
• Leave in as 112(j)?Leave in as 112(j)?

• Problematic for the same reasons the 
Boiler MACT was vacated by the DC 
Cir. Court. 

• Once-In-Always-In
− Anti-backsliding− Anti-backsliding



What NextWhat Next
• 112(j)

• EPA expected to issue guidance 
soon
NACAA i  ki    d l l  • NACAA is working on a model rule 
available in 2008 (agrees 112(j) 
applies)applies)

• Other states leaving Boiler MACT 
language in permits
• Authority

• NC Rulemaking Authority looking 
this issuethis issue.




